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AHHOTAUA

®UHAHCOBO-NIPAaBOBas HayKa CPAaBHHUTENBHO HEJABHO IPHUCTYNHIA K HCCIECTOBAHHMIO TAKOM KaTETrOpHH,
KaK «HaJOroBOE NMpaBOHApyIICHHE». Bompockl HakazyeMocTH u 00IIECTBEHHOM ONMACHOCTH KaK MPU3HAKU
HQJIOTOBOTO IMPABOHAPYILCHHUS HE IOJBEPrajuch pa3padOTKE U BBHI3BIBAIOT B HACTOSIIEE BpeMs
OKUBJICHHBIE ANMCKycCHH. B cBs3u ¢ 3TuM aBTOp HccaenyeT (HOpPMHUpPOBAHHE IOHSATHA «HAJIOTOBOE
MpaBOHAPYIICHUE», HA KOTOpPOoe 0co0oe BIHMSHUE OKa3aja opuandeckas npakTuka KoHCTUTYIHMOHHOTO
Cyna P®. AKueHTHpOBaHO BHMUMaHWE Ha HauOoJee CHOPHBIX BOMpocax AeQUHUIMH HAJIOTOBOTO
MIPaBOHAPYILIECHUs, & UMEHHO Ha OOLIECTBEHHOM ONMAacHOCTH M HakazyeMocTu. Oco0oe BHUMAaHUE YAEICHO
COOTHOUICHMIO MOHITHN «HAJIOrOBOE HapYIIEHHE» U «HAJIOTOBOE MpaBoHapylieHue». Clenanbl BHIBOIBI
0 TOM, YTO Ha 3aKOHOJATEIbHOM YpPOBHE HEOOXOAMMO Pa3rPaHWYHUTh HAJIOTOBBIE NMPABOHAPYIICHHS H
HAJIOTOBbIE HapyIlIeHHsI, 000COOMB MOCIICAHNE HE B CIIEHMANBHOMN I1aBe, a B oTAenabHoM pasaene HK PO,
a Ttakke AuddepeHIUpoBaTh OTBETCTBEHHOCTh OAHKOBCKUX OpraHM3alMd B 3aBUCHMOCTH OT TpeX
COCTOSIHUIA: YMBINUIEHHOH (OPMBI BUHBI; HEOCTOPOKHONH ()OPMBI BUHBI; OTCYTCTBHS BUHBIL. [Ipu 3TOM B
00IIMX MOJOXKEHUSIX O HaJOrOBOW OTBETCTBEHHOCTH JIOJDKHA OBITH ClieJIlaHa CHEeNHalbHAas OrOBOpKa O
BO3MO>KHOCTH UX IPUBJICYEHUS] K HAJIOTOBOW OTBETCTBEHHOCTH IPU OTCYTCTBUH BHHBI.

Abstract

Financial and legal science has recently begun to study such a category as"tax offense". The issues of
punishability and public danger as signs of a tax offense have not been developed and are currently
causing lively discussions. In this regard, the author examines the formation of the concept of "tax
offense", which was particularly influenced by the legal practice of the constitutional Court of the Russian
Federation. The attention is focused on the most controversial issues of the definition of a tax offence,
namely, the social danger and the punishability. Special attention is paid to the relationship between the
concepts of "tax violation" and"tax offense". It is concluded that at the legislative level it is necessary to
distinguish between tax offenses and tax violations, separating the latter not in a special Chapter, but in a
separate section of the tax code of the Russian Federation, as well as to differentiate the responsibility of
banking organizations depending on three States: intentional form of guilt; careless form of guilt; lack of
guilt. At the same time, the General provisions on tax liability must contain a special clause about the
possibility of bringing them to tax liability in the absence of guilt.

KuaioueBble ci10Ba: 1opundeckasi OTBETCTBEHHOCTD; HAJIOTOBasi OTBETCTBEHHOCTD; (PMHAHCOBO-IIPABOBAs
OTBETCTBEHHOCTh; HAJIIOTOBBIC IPABOHAPYIICHUS; HAJIOrOBasi HAKa3yeMOCTbh; BUHA; BAUHOBHOCTb.

Key words: legal liability; tax liability; financial and legal responsibility; tax offenses; tax penalties;
wine guilt.
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BBenenue

®uHaHCOBO-TIPaBOBasi HayKa CPaBHHUTEIBHO HEJABHO MPUCTYIHIIA K UCCICOBAHUIO Ta-
KOI KaTeropu, Kak «HaJoroBoe MpaBoHapyiieHne». CBOCOOPa3HBIM TOIYKOM K ATOMY MOCIY-
JKWJI TIePEeXO0/ HaIllel CTpaHbl K PRIHOYHOW YKOHOMHUKE U MPHJIaHUE HAJIOTaM U cOOpaM COBCEM
WHOHM pOJIM, TaK Kak 0e3 3((deKTUBHON peaym3anuy (PyHKIIMH HAJTOTOOOJ0KEHHS HEBO3MOXKHO
OCYIIECTBIICHUE TOCYIapCTBOM HHBIX HAMPABICHUN €0 JAeITeIbHOCTH.

CrnemyeT OTMETUTh, YTO TpoOJieMa MOHSTHS HAJOTOBBIX MPABOHAPYIICHHWH paHEe yKe
MOJTHUMAJIach B IOPUINYCCKUX HUCCIICAOBAHUAX, U 110 PA3JINYHBIM UX aCIEKTaM 3allUIlIeHbl KaH-
nunatckue [Pynosep, 2013; Tapino, 2013; IlonsikoBa, 2015] u nokropckue auccepramnuu [Eme-
nesiHoB, 2005; Apcnanbekoa, 2009; PasrunpaueBa, 2011]. Ognako B HacTosimeld padore Mbl
3aTPOHEM BOIPOCHI, KOTOPBIC PaHEe WM HE MOJBEPralluCh pa3pabOTKe, WK BBI3BIBAIOT B HACTO-
sIee BpeMsi OXKUBJICHHBIE TucKyccuu. Oco0oe BHUMaHue OyeT YAeNAaThCs MPABOBBIM MO3UIIH-
sm Koncturynmonnoro Cyna P®, a Takke UHBIX CyI0B [0 HanOOJIee CIIOPHBIM BOIPOCaM HAJIO-
roBbIX IMpaBoHapymeHuil. Ocoboe BHUMaHHE OyIeT yAeleHO HaKa3yeMOCTH M OOIIECTBEHHOMN
OITACHOCTH KaK MPHU3HAKaM HAJIOTOBOTO IMPAaBOHAPYIIICHUSI.

O 3akoHoAaTeIbHOM 1e(PMHUIIUM HAJIOTOBOT0 IPABOHAPYIIEHUSI

[IpuHATO CUMTATH, YTO BIIEPBBIE MOHSATHE HAJTOTOBOTO IIPaBOHAPYIIECHHS ObLIO OpMaH-
30BaHO B yactu nepBoit Hanorosoro konexca PO (HK P®) B 1998 roay, uyTo HE COBCEM TOYHO.
Hoseiilne MCTOPUKO-IIpaBOBbIE KOPHU JAHHOIO MOHATHA Haxoznsarcs B IlocranoBnenun Kom-
ctutyuuonHoro Cyna P® or 17 nekaOps 1997 rona Ne 20-I1 «Ilo nenmy o npoBepke KOHCTUTY-
LHMOHHOCTH NMYHKTOB 2 W 3 yactu nepBoil cratbu 11 3akona Poccuiickoit ®denepanuum ot
24 uronst 1993 rona «O denepanbHBIX OpraHax HaJIOTOBOM nomuEm»' . M3BecTHO, 9TO peuieHus
KC P® 3anumaror ocoboe MeCTO B CUCTEME HCTOUYHUKOB IIpaBa, HE OTHOCACH K KJIACCUYECKUM
CyJeOHBIM TNpeleIeHTaM, HO M He SBJISICh HOPMAaTHUBHBIM IIPABOBBIM akTOM. TeM He MeHee OHU
HOCST 00111e00s13aTeNbHBINA XapakTep Ha Bcel Tepputopun Poccuiickoit denepanun.

B ykazannowm IloctanoBnennn otmeudaercsi: «Hanorosele caHKIIMM HOCSIT HE BOCCTAaHOBH-
TEJbHBIN, @ KapaTeIbHBINA XapaKTep U SBIISIFOTCS HAKa3aHUEM 32 HAJIOTOBOE NPAaBOHAPYILEHUE, TO
€CTh 3a IPEIYCMOTPEHHOE 3aKOHOM IPOTHBOIIPABHOE BUHOBHOE JIESTHUE, COBEPILIEHHOE YMBIIII-
JeHHOo 1100 1o HeocTopoxkHOCTHY. PakTruecku KC PO, onupasck Ha MOJI0KEHUS TEOPUH TOC-
yZapcTBa M IpaBa, MPUHLIMIIBI FOPUINYECKON OTBETCTBEHHOCTH, & TAK)XKE HAKOIUICHHBIN OIBIT B
bopMynupoBaHUU JePUHUINI pa3TUUYHbIX PA3HOBUAHOCTEN paBOHApPYILIEHUH, CPOPMYIUPOBaI
IIPU3HAKN HAJIOTOBOTO MpaBoOHapylleHus. B yacTHocTH, U3 ykazaHHoOro IloctanoBneHus cieny-
€T, YTO K UX YMCITy OTHOCSITCSI IPOTUBOIIPAaBHOCTh, BUHOBHOCTB, JI€HUE, HaKa3yeMocTb. OqHO-
BPEMEHHO BbICIIAs CyaeOHas MHCTaHIMS yKa3ajla M Ha HEOOXOIUMOCTb pasrpaHUYEHUS Mep
HAJIOTOBOM OTBETCTBEHHOCTH OT MHBIX MEP IOCYAAPCTBEHHOTO NMPUHYKICHUS, KOTOPbIE HE HO-
CAT KapaTelbHOIO XapakTepa, a OCYLIECTBIAIOT WHble (yHKUMU. BBuay Bhlllecka3zaHHOTO,
BCTpEUaloLIMecs] B HAYYHOH U y4yeOHOM JIUTepaType yTBEpKACHUS O TOM, YTO BIEPBbIE JIErallb-
HOE OTIpeJieNIeHUe U MPU3HAKKM HAJIOT0OBOTrO MpaBoHapyleHus obutn copmynuposansl B HK PO,
He COOTBETCTBYIOT JeiicTBuTenbHOCTH. [locTanoBnenuss KC P® HocaT neranbHblil U Gpopmaib-
HBII XxapakTep U Ha Tepputopun Poccuiickoit deneparyu 00s13aTeIbHBI U1l HCIIOTHEHUS BCEMHU
CyObeKTaMH OOIIECTBEHHBIX OTHOIICHUH.

B Hacrosiee Bpemsi 3akoHoJaTeNbHas Ae(QUHUIUS HAJIOTOBOTO IMpPaBOHAPYIICHUS 3a-
kpemieHa B cratbe 106 HK P® u, 3a uckmoueHreM 106aBieHus B He€ HOBBIX BHJIOB CYOBEKTOB,
HE MpeTepreia CyIIeCTBEHHbIX U3MEHEHU ¢ MOMEHTa BCTYIUIEHHS B CUJy. Tak, «HaJIOTOBBIM
MIPaBOHAPYIIEHUEM IPU3HAETCS BUHOBHO COBEPILICHHOE MPOTUBOIPABHOE (B HapyIIEHUE 3aKO-

' Cobpanne 3akononarensctsa PD. 1997. Ne 1. Cr. 197.
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HOJIaTeIbhCTBA O Hajorax M cOopax) aesHue (IelicTBUe WK 0e3/1eliCTBHE) HAIOTOILIATebIINKA,
MJIaTENbIINKA CTPAXOBBIX B3HOCOB, HAJIOIOBOT'O areHTa M MHBIX JIMII, 33 KOTOPOE HACTOSIIUM
Konekcom ycranoBieHa oTBeTCTBEHHOCTH». B ctathe 106 HK chopmynupoBana kinaccuaeckas
HOpMa-/Ie(pUHAINS, HO BBI3BIBAET BONPOCHI cepa paclpoCTpaHEHUs €€ JCUCTBUS HA TIaBbl U
pazaensl HK P®. Tak, Paznen VI HK P® nocut nazBanue «Hanorosble mpaBOHApYIIEHUS U OT-
BETCTBEHHOCTH 32 UX coBepuieHue». COraacHoO MpaBUiaM TOJIKOBAHUSA U FOPUIUYECKON TEXHUKH,
JUIsL YSICHEHHSI BOJIM 3aKOHOZATENsI HEOOXOAUMO 00pamaThcs He TOJBKO K COACPIKaHUIO TEKCTa
CTaTed, HO W HMHTEPIPETUPOBATh MX HA3BAHMS, HA3BaHUS I[J1aB U PA3JEIOB. 3aKOHOJATENIb
BIOJIHE JIOTHYHO copmynupoBan Ha3Banue ['naBel 16 HK, BXxomsmieit B qaHHBIN pasien, Kak
«Bupl HaJIOTOBBIX MPAaBOHAPYIIEHUH W OTBETCTBEHHOCTh 32 UX cOoBeplieHue». HopmorBoper
ne(UHUTUBHBIC HOPMBI U HOPMBI-TIpUHIUIIBI 3akpenui B ['maBe 15 HK P®: «O0uue nonoxeHus
00 OTBETCTBEHHOCTH 3a COBEpPIIEHUE HAJIIOTOBBIX MpaBoHapylieHuit». OmxHako Ha3BaHue [ aBbI
18 HK P® «Buapl HapymieHnit 6aHKOM 0053aHHOCTEH, IPEAYCMOTPEHHBIX 3aKOHOIATEIECTBOM
0 Hayorax u cOopax, U OTBETCTBEHHOCTb 32 UX COBEpIICHHE» BbI3bIBaeT HepoymeHnue. CyTh B
TOM, YTO KaK T€OPHsi, TaK U IOPUINYECKAs TIPAKTUKA UCXOIAT U3 TOTO, YTO HAPYIIEHUE — 3TO PO-
JI0OBO€ MOHSTHE, a IPABOHAPYILIECHUE SIBISETCS BUJIOBBIM MOHATHEM. B pe3ynbrare 3T0ro, wopu-
JIUYecKasi MpakTHUKa MOMUIa MO IMyTH MpHUBJIEYEHHS] OAHKOBCKUX OpraHu3aluii K OTBETCTBEHHO-
cTH 0€3 BUHBI, TaK KaK MOHITHEM «HAPYIICHHE» OXBATBIBAIOTCS BCE PA3HOBHUIHOCTH IPOTHBO-
MIPaBHBIX JESHUN, B TOM UYMCJIE€ U 00bEKTHUBHO-MIpoTHBONpaBHbIe. Mexay TeM KC P® B cBonx
pEIICHUsX, B TOM YHCJIE U CBSI3aHHBIX C BOMPOCAMHU HAJIOTOBOM OTBETCTBEHHOCTH, YKA3bIBAJI, YTO
OTBETCTBEHHOCTH 0€3 BUHBI JIOJKHA OBITH MIPSIMO MIPEIYCMOTPEHA B 3aKOHE, TO €CTh CIIEIHAIBHO
Ol"OBOpeHal. Hanoroeiit kogekc PO He coaepKUT KaKuX-IM00 UCKITFOYCHUH M3 OOLTUX MPaBUII
Y IPUHIUIIOB OPUANYECKOW OTBETCTBEHHOCTH, KaK, Hanpumep, ['paxaanckuit kojaekc PO.

B cBA3M ¢ 3TUM MOXXHO YTBEpK/J1aTh, YTO 3aKOHOJATEb HAPYIIWJI IIPaBOBbIE MMO3ULUU
BBICHICH Cy1e0HOM MHCTAHIIMU. 3aKOHBI TUATEKTUKH TTACAT, YTO OJHO HAPYIICHHE HEU30ekKHO
MopokaaeT Apyroe. Tak, He BBICTYyMAasi B MPUHITUIIE MPOTUB BO3MOXKHOCTH CYII[€CTBOBAHUS OT-
BETCTBEHHOCTH OAHKOB B HAJIOTOBBIX OTHOIICHUSIX 0€3 BHHBI (IIPH YCIOBHH, YTO 3TO JOJKHO
OBITH CIIELMAJIbHO OrOBOPEHO B 3aKOHE), HEJIb3S HE OTMETUTh, YTO HapylIeHUs: OaHKaMu 00 -
3aHHOCTEH, MPEAYCMOTPEHHBIX 3aKOHOJATEIbCTBOM O HAJOTax U cOOpax, MOTYT ObITh COBEp-
IIEHBl YMBIIIJIEHHO, IO HEOCTOPOXKHOCTH, a Takke 0e3 BUHBL. OCHOBOIONATAIOIIUM HAuYaJIoM
IOPUIMYECKON OTBETCTBEHHOCTH SIBIICTCS €€ MHANBUIyanu3aius. Mexay TeM CaHKIUU B TJia-
Be HK P® o GankoBCckux HapyllleHUsIX HEe HOCAT au(depeHnpoBaHHOTO XapakTepa U He 3a-
BHUCST OT yMbICIIA, UJIM HEOCTOPOKHOCTH, WJIM OTCYTCTBUS BUHBI. B cBoux pemenusix KC PO
HEOJHOKPATHO YKa3bIBaJl HA HEOOXOAMMOCTb COOIIOJIEHUSI 3aKOHO/AaTeIeM U MPaBONPUMEH H-
TeJeM MPUHIIUIIOB COPa3MEPHOCTU U JOCTATOYHOCTH, a TaKKe 00s513aTeIbHOT0 y4yeTa BcexX 00-
CTOSITENILCTB COBEPIICHHOTO MPABOHAPYIICHUS KAK IPHU 3aKPEIUICHUU CAaHKIMMI, TAK U MPHU UX
peanusamun’. K pasiuaHbIM 06CTOATEIBCTBAM COBEPIICHHOTO MPABOHAPYIICHHS OTHOCHTCS H

' IMocranosnenne Koncruryrmonnoro Cyma P® or 17 nexabpst 1996r. «Ilo ey o mpoBepke KOH-
CTUTYLIMOHHOCTH ITyHKTOB 2 1 3 yactu nepBoii cT. 11 3akona Poccuiickoi ®@enepannu ot 24 utons 1993 rona
«O thenepanpHBIX Opranax HaJIOroBoi nmonuumny. Codpanue 3akonogarenscTsa PO. 1997. Ne 1. Cr. 197.

* Tlocranosnenne Koucrurymuonnoro Cyna P® ot 15 urons 1999 roga Ne 11-IT «Ilo xeny o
MIPOBEpPKE KOHCTUTYIIMOHHOCTH OTAeNbHBIX MojoxeHnid 3akona PCOCP «O ['ocynmapcTBeHHOH HajIoro-
Boii ciry:)k6e PCDCP u 3akonoB Poccuiickoii @enepannn 06 0OCHOBaX HaJOrOBOM cUcTeMBbl B Poccuiickoit
Oenepamnu n «Denepa’abHBIX OpraHax HalIoroBoil mommnumy. CobpaHne 3akoHomatenbcTBa PD. 1999.
Ne 30. Cr. 3988. ITocranosnenne Korcrurymmornroro Cyna P® ot 17 saBapst 2013 roma Ne 1-11 «Ilo me-
JIy O MPOBEpPKE KOHCTUTYIIMOHHOCTH ToJioxKkeHUs yactu 5 crathr 19.8 Konekca P® 06 agmunamMCcTpaTuB-
HBIX IPABOHAPYIICHHUAX B CBA3U C XKajoOoW oOIIecTBa C OrpaHMUYEHHON OTBETCTBEHHOCTHIO «MacisH-
ckuil xiebonpuemMHslii myHKT». CoOpanne 3akoHomaTenscTBa PD. 2013. Ne 4. Cr. 304; [loctaHOBNEHHE
Koncturymmonnoro Cyma P® ot 27 anpens 2001 1. Ne 7 I1 «Ilo memy o mpoBepKe KOHCTUTYIIHOHHOCTH
psna monoxkenuit TamoxxeHHOTO Konekca Poccuiickoii denepanuu B CBA3M € 3alIpOCOM ApOUTPAKHOTO
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BUHA, KOTOPOH He mpuaaercs kakoro-m6o 3HaueHuss B HK PO npumeHnTensHO K OTBETCTBEH-
HOCTH OaHKOB.

Henb3st HEe OTMETUTH M MOJOXKUTEIbHBIE TEHACHLMH, CBSI3aHHbIE C HOPMATHUBHBIM 3a-
KpEIUICHUEM MPU3HAKOB MPOTUBOIPABHOCTH M HAKA3yEeMOCTH HAJIOTOBOTO IMPABOHAPYIICHUS.
N3 nepuHUIIMM HAJIOTOBOTO MPAaBOHAPYLIEHUS CIEAYET, YTO MPOTHBOMPABHOCTH MOHUMACTCS
KaK «HapyIIeHHE 3aKOHOJATeIbCTBA O HAJIOrax M cOopax», a caMo MOHATHE HAJOTOBOTO 3aKO-
HonaTenbeTBa packpbiBaercs B cr. 1 HK P®. Ilpu 3tom B 1. 6 4. 2 cT. | (akTHyecku 3akper-
JICH MPUHIUIT 3aKOHHOCTH HAJIOrOBOM OTBETCTBEHHOCTH, 3aKJIFOUAIOIIMICS B €€ YCTAaHOBJICHUU
uckmouutesbHo B HK P®. B cBs3u ¢ 3TUM HamMeTHIach MOJIOKUTEJIbHAS MPAKTUKA B PEIICHU-
X CYJIOB, 3aKJIIOYAIONIASCS B MPU3HAHUU PA3IMUYHBIX muceM MuHpuHA Poccum HeHOpMATH B-
HBIMH, a CJIEAOBATEILHO, HE COJACPKAIMMUMH 00s3aTEIbHBIX TPeOOBaHUHN ISl CYyOBEKTOB HaJO-
TOBOT'O HpaBal.

OﬁmeCTBeHHaﬂ OMMACHOCTDb KaK NMPU3HAK HAJIOIOBOI'0 IPaAaBOHAPYIICHUSA

Brionne TpaauuuMoHHO mpH3HAK OOIIECTBEHHON OMACHOCTH HAJIOTOBOTO IpaBOHApYIIeE-
HUS BBI3BIBAET OKMBJICHHBIE JUCKYCCUM B IOPUAMYECKOH auTeparype. 371echb MOKHO OTMETUTh
B JMAMETPAIbHO MPOTHBOIOIOXKHBIE MO3UIMH. Tak, OJHU aBTOPHI IMOJAralT, 4TO OOIIe-
CTBEHHAsI OMACHOCTh MPUCYIA HAJIOTOBBIM IIpaBoOHapyIIeHusM [ Xadatypos, Aryrsn, 1995; Jlu-
nuHckui, MycaTtkuHa, 2017], a qpyrue c4UTalOT, YTO JaHHBIA MPU3HAK XapaKTEPEeH MCKIIIOYU-
TEJIBHO JJI1 HaloroBbix npecrymienuil [Kpoxuna, 2013; bperanun, 1995]. Eme onna rpynmna
YUEHBIX I10JIaraeT, YTO HAJOTOBBIM MPAaBOHAPYIICHUSIM CBOMCTBEHHA BPEJOHOCHOCTh, a HE 00-
niecTBeHHas omacHocTh [[orun, 2011]. YueHsle IpuBOIAT pa3IHyYHbIC JOBOJBI KaKk 0OOCHOBBI-
BalOI[Me HAJIMYME YKa3aHHOTO MPHU3HAKa, TaK M HCKIIIOYAIOIIUE €ro, KOTOpble CBOASTCS K Gop-
MaJIbHOM CTOpOHE Bompoca. JlJisi BEpHOTO pa3pemieHus: JaHHOTO CIIopa HE0OXOAUMO 00paTUThCS
K POJI ¥ COLMAJIbHOMY NpEAHAa3HAYCHHUIO (PYHKIUHN HAJIOTOO0OJI0KEHHUS COBPEMEHHOI0 rocyaap-
CTBA, a TAK)KE IIPUMEHUTH UCTOPUKO-IIPABOBOM METOJI UCCIIEJOBAHMS.

N3BectHO, uTo B mepuon cymectBoBanuss CCCP skoHoOMuKa HOCHIIA TIJIAHOBBIM U aMU-
HUCTPATUBHBIN XapakTep. 3HaYeHHe HaJOroB ObLT0 MUHUMU3HPOBAHO BBHY TOCYAapCTBEHHOM
1 00I1IeCTBEHHOM COOCTBEHHOCTH Ha OpPYIHUs M CPEJICTBA MPOU3BOJCTBA. YIIJIaTa HAJIOIOB Haro-
MUHAaJa repepacipeeaeHne Or0KETHBIX CPEICTB MEXKIY roCyAapCTBEHHBIMHU OpraHaMu, Mpe-
OPUATUSIMH, YUPEXKIESHUIMU U opraHu3ausaMu. OUHaHCOBOMY 3aKOHOIATENbCTBY TOTO MEPHO/IA
B TIPUHIIMIIE HE OBLJIO M3BECTHO TOHSATHE «HaAJIoroBoe mpaBoHapymeHue». B YK PCOCP
1960 roma conepikanach TONBKO CTaThs 82, 3aKPEIUISIONIas OTBETCTBEHHOCTh 32 YKJIOHEHUE OT
yILIaThl HAJIOTOB, COBEPLIEHHOE B BOEHHOE BpPEeMsl. AIMUHUCTPATUBHO-KOMAH/IHasl CUCTEMA KO-
HOMMKH U YIIpaBJIeHUs ObliIa BBICTPOEHA TaK, YTO YKJIOHEHHE OT YIUIaThl HAJIOTOB UCKIIIOYAJIOCH.
W ecnu He MpUHUMATH BO BHUMAaHHE MOJOXOIHBIA HAJIOT U HEKOTOPHIE APYTrye BHUJbI TUIATEXKEH,
B3BIMAEMBIX C TPaXKJaH, TO BpeJ B CIydae HEBEPHOU YIUIaThl HAJIOTA TOM WM WHOW OpraHu3aIiy-
el OblJT MMHMMAJIbHBINA, TaK KaK CPe/ICTBa MO-MPEKHEMY OCTABAJIUCh B TOCYIapCTBEHHOW HIIU
00I11eCTBEHHON COOCTBEHHOCTH.

cyna ropona Cankr-[lerepOypra u JleHWHrpajacKoll 00IacTH, Kano0aMu OTKPBITHIX aKIMOHEPHBIX 00-
mectB "ABTOBA3" n "Kombunar CeBeponukens", 0OIIECTB ¢ OTpaHUYEHHON OTBETCTBEHHOCTHIO "Bep-
HocTh", "Butallmoc" u "HeBcko-banrtuiickas TpaHcopTHas KoOMIaHus'", TOBapHUIIECTBA C OTPaHUUEHHON
OTBETCTBEHHOCTHIO "COBMECTHOE POCCUICKO-FO)KHOA(PUKAHCKOE TIPEANpHsITHE "IKOHT" U IpakJaHHHA
A 1. YynkoBay. Cobpanue 3axonogarensctsa PO. 2001. Ne 23. Cr. 2409. 31.

' Tlocranosnenne Apburpakuoro cyna IToBomkckoro okpyra ot 11 asrycra 2015 r. Ne ®O6 —
26227/2015. Wnrepner-Bepcuss CIIC «l'apant» http://base.garant.ru/54196166/ (nara oOpameHus
10.09.2016 1); IlocranoBnenue JleBsSTOro apOWTPaXKHOTO aMeIULIMOHHOTO cyma oT 22.11.2012
Ne 09AI1-33404/2012-AK. Untepuer-Bepcust CIIC «I"apant» http://base.garant.ru/54196166/ (nata 00-
pamenns 10.09.2019
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Jlpyroe 3HadueHHne MpUOOpPETaeT HAJIOT B YCJIOBUAX PHIHOYHOW HSKOHOMHKH, B KOTOPOH
npeodaaaloT OpraHu3alMd ¢ YacTHOH (OpMOH COOCTBEHHOCTH, a TaKKe HHIWBUAYaJbHBIC
npeanpuHuMarenyd. OT MOJMHOM M CBOEBPEMEHHOM yIUIaThl MMU HAJIOTOB 3aBUCUT (POPMHPOBa-
HUE OIO/KETOB, a CIE0BATEIBHO, M HAINYHE BO3MOKHOCTH TOCY/IaPCTBOM OCYILECTBIISATh MPH-
cymue eMy (pyHKIMH, peall30BbIBATh IPUOPUTETHBIE POEKTHI, BHIIIAYMBATH IIEHCUH, o0ecre-
YMBATh HAlMOHAJIBHYIO 0€30I1aCHOCTh U Tak janee. OOIIen3BeCTHO, YTO MHOTHE 3aKOHBI TpeOy-
10T U (pruHAHCOBOTO OOeEcIeveHusi, HO OHO 3aBHCUT OT HAIIOJHSAEMOCTH Oro/pkera cTpaHbl. He
OyZeT NMpeyBeIMYEHUEM YTBEPXKAEHUE O TOM, YTO (YHKLHS HaAJIOrooOJ0XKeHHs oOecreduBaeT
¢buraHCOBO 3 (HEKTUBHOCTD peanu3aiuu Apyrux ¢yHkuui. Eciam mocMoTpeTs riaobansHo, TO U
peanu3aiys mpaB ¥ CBOOO]] 4eIOBEKa U IpakJaHMHA 3aBUCUT OT HAIOJIHAEMOCTH Orokera. Kak
U3BECTHO, IIpaBa M CBOOO/IbI YEIOBEKA U IPaXKJAaHWHA HAXOASTCA B OCHOBE IIPABOBOIO rocynaap-
ctBa. [l03TOMY B IIMPOKOM CMBICIIE€ HAJIOIOBBIE IIPABOHAPYLIEHHS] TOPMO3ST IIOCTPOEHUE IIPABO-
BOT'O rocyjaapcTBa v (hOpMUpOBaHHE TpakJaHCKOTro oOmecTBa. IlpuMedaTenbHo, 4YTO B HEKOTO-
PBIX TOCYIapCTBaX C Pa3BUTOM PIHOUYHOM SKOHOMHUKOM HaJIOrOBbI€ IPAaBOHAPYIIEHUS OTHOCAT K
JeSTHUSIM, KOTOPBIE MOCATA0T Ha HAllMOHAJIbHYIO0 0€30MacHOCTh. EcTeCTBEHHO, HEMOCPEICTBEH-
HbIM OOBEKTOM HAJIOrOBOI'O MPABOHAPYIIEHHUS BHICTYMAIOT HAJIOTOBBIE MPABOOTHOLIEHHS, HO
OHU BIUIETEHBI B 1IEIYI0 CUCTEMY COLMAJIbHBIX CBA3€H U OOBEKTOB IMPAaBOBON OXpaHbl, OATOMY
HAJIOrOBbIE IIPABOHAPYIIEHMS 3aTParuBalOT pa3iuyHble cepbl HOPMAIBHOIO (PYHKIIMOHUPOBA-
HUS TOCY/apCTBEHHO-OPIaHW30BAaHHOIO OO0IEcTBa. B CBA3M ¢ M3IO0KEHHBIM BBIILIE II0JAaraem,
YTO MPU3HAK OOIIECTBEHHOHN OMACHOCTH XapaKTEePEH U JIJIsl HAJIOTOBBIX MPaBOHAPYILICHHHA.

Ha mepBblit B3ri1s1/1, MPU3HAK HAKa3yeMOCTH HAJIOTOBOTO NMPABOHAPYIICHUS HE BHI3BIBACT
KaKHMX-JIM00 BONPOCOB, TaK Kak cHOpMyIHpoBaH B Je(UHHULUU HAIOTOBOIO MPABOHAPYIIECHUS
BIIOJIHE SICHO ¥ HEJBYCMBICIEHHO. OJIHAKO €ro MPaKTHYeCKas peaau3alus B KOHKPETHBIX CaHK-
usx, npegycmorpeHHbix HK PD, He MokeT He BbI3bIBaTh KPUTHKH, CYLIECTBO KOTOPOM COCTOUT
B HApYIICHUHU NPUHLUIIOB IOPUINYECKON OTBETCTBEHHOCTU. Mbl BHOBb OOpalaemMcs K IpuHIU-
Iy WHAWBHIYAIU3allH, HHCTPYMEHTOM KOTOPOTO SIBJISIFOTCS IbTEPHATHUBHBIE W OTHOCHTEIHHO
oIpeJiesIeHHble CaHKIMK. MeXy TeM aHaJlu3 CAaHKIMK 3a HaJOroBble NMpaBOHAPYILEHUs IOKa-
3BIBAET, UTO MOAABJIAIONIEE OOJIBIIMHCTBO M3 HUX C(HOPMYIUPOBAHBI MO TUIY O€3ajJbTepHATHUB-
HBIX U a0COJIIOTHO onpeenéHHbIX. C 0THOM CTOPOHBI, TAKME KOHCTPYKIIMU CAaHKUUHN SBISIOTCS
OrpaHUYEHUEM JUIsl CYOBEKTHUBU3Ma MPABONPHUMEHUTENS U MUHHUMU3MPYIOT KOPPYIIMOHHBIE
PUCKH, a ¢ JOpyroil — rpy0o HapymarT NPUHIMI WHIWBHIyaTH3alHH, TaK KaK IMPaBOBBIX
CPEICTB B BUJE OOCTOATEILCTB, CMATYAIOIIMX HAJIOTOBYIO OTBETCTBEHHOCTb, JUISI 3TOTO SIBHO
HEJ0CTaTOYHO.

PaccmarpuBasi Haka3yeMOCTh KaK MPU3HAK HAJIOTOBOIO MPABOHAPYILEHUs, HEIb3s HE 00-
paTuTh BHUMAHUIO HA JABOMCTBEHHOCTh FOPUANYECKON MpPUpPObl NeHU. Tak, 0 Hell He TOBOPUTCS
Kak 0 HajoroBoM Haka3aHuu B cT. 114 HK, a o ¢axTy B G0JIBIIMHCTBE CIIy4yaeB OCYIIECTBIISACTCS
KyMYJISILMSL CAHKIIMHY, IPEAYCMOTPEHHOM KOHKPETHOM HOPMOIT 00 YKJIIOHEHMHU OT YIUIaThl HaJlOrOB
u nienu. Eciiu mpoBoUTh aHANIOTHIO ¢ aIMUHUCTPATUBHOM OTBETCTBEHHOCTBIO, @ HAJIIOTOBAasA ¢ Hel
CBsI3aHa MTYOOKMMH F€HETUYECKUMHU KOPHSIMH, TO €€ IopHAnYecKas npupoa On3Ka K JOMOJHU-
TENbHOMY HaKa3aHWIO U HE CBOJIUTCS TOJIBKO K KOMIIEHCAIIUOHHOMY IPeHa3HAYCHUIO.

3akjIoueHue

[IpoBeneHHOE UCCIIEOBAHNE PA3BUBAET TEOPHH HAJIOIOBOM OTBETCTBEHHOCTH U HAJIOTO-
BOI'O IIPaBOHAPYLICHUS, a B CIy4ae BOCHPUATUS YKA3aHHBIX HaMHU IIPENJIOKEHUH 110 COBEPILIECH-
CTBOBAHHIO 3aKOHOJIATEIbCTBA OHO MOXET OBITh MOJIOKEHO B OCHOBY Psi/la 3aKOHOIIPOEKTOB, KO-
TOPBIMU JIOJKHBI OBITH BHECEHBI M3MeHeHUs B Hanoroseliil konekc PO.

Kpome Toro, cunraemM HEOOXOAUMBI OTMETUTH, YTO HA 3aKOHOAATEILHOM YPOBHE HEOO-
XOJIMMO pa3TpaHUYMTh HAJOTOBbIE MMPABOHAPYIIEHUS M HAJOTOBblE HAapyIIeHUs, 000COOUB MO-
ClIeJHUE HE B CIIEUAIbHOM TJaBe, a B OTJCJIBHOM pasjene, a Takxke aupdepeHnuposaTb OT-
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BETCTBEHHOCTh OAHKOBCKHX OpPTaHM3alMi B 3aBUCHUMOCTH OT TPEX COCTOSHUM: YMBIILICHHOU
(OpMBI BUHBI; HEOCTOPOKHON (POPMBI BUHBI, OTCYTCTBHUS BUHBI. [Ipu 3TOM B 00IIKX MOJIOXKeE-
HUSAX O HAJIOTOBOM OTBETCTBEHHOCTH JOJDKHA OBITh ClejlaHa CclielHajbHas OroBOpKa O BO3-
MO>KHOCTU HX IPUBJIEYEHHS K HAJIOIOBOH OTBETCTBEHHOCTH IPU OTCYTCTBUM BHUHBI. Ciienyer
IPOBECTH PEBU3UIO HAJIOTOBBIX CAaHKLUH, cHOPMYIHPOBAB UX MO THILY OTHOCUTEIBHO OIpe[e-
JICHHBIX, YTO IO3BOJIUT JOJDKHBIM OOpa3soM HMHIUBUAYAIU3UPOBATh HAJIOTOBYIO OTBETCTBEH-
HOCTb IIPaBOHAPYLIUTEIIA.

Baecenne nono0GHOro popa mM3MeHEHMH OyAeT crnocoOCTBOBAaTh IOBBIIICHUIO YPOBHS
IPaBOMNOPSIIKA U 3aKOHHOCTH. BBIsIBIIEHHOE HAMU MTHOPUPOBAHUE MPaBOIIPUMEHUTENEM Tpebo-
BAaHMM NPABOBBIX IPUHIHUIIOB U IIPUHIUIIOB IOPUIAYECKON OTBETCTBEHHOCTH B HACTOSLIEE BpE-
Ms HEraTUBHBIM 00pa30M CKa3bIBAETCS HA Ka4eCTBE 3aKOHHOCTH U IPABONOPAIKA.
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